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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

4th of March, 2020 

MISC.(J) NO. 26/2019 
(Arising out of T.Ex. No.12/2018) 

 

(1) Smt. Puspalata Borah 
(2) Smt. Runu Borah 
(3) Smt. Bina Borah 

All daughters of Late Thaneswar Borah 
Resident of Dipota, Tikamur 
Mouza- Bihaguri, PO- Dipota 
PS- Tezpur 
District – Sonitpur, Assam 

-- Petitioners/JD       
-Vs.- 

Sri Pankaj Gogoi 
Son of Late Nityananda Gogoi 
Resident of Napam 
PO- Napam, PS- Tezpur 
Mouza- Halleswar 
District – Sonitpur, Assam 

----- Opp. Party/DH 
 

A petition under Section 47 read 
with Section 151 of Code of Civil 
Procedure and section 28 of 
Specific Relief Act, in presence of 
following advocates :- 

 
Ld. Advocate appeared for the petitioner          : - Mr. N. Sarma 
Ld. Advocate appeared on behalf of OPs  : - Sri J. Borah 
 

 
1. Instant Misc. (J) case No.26/2019 arisen out of a petition 

No.253/2019 filed u/s 47 read with Section 151 CPC and Section 

28 of Specific Relief Act. The petitioners/JD in Title Execution 

No.12/2018 contended that Hon’ble Court vide its order dated 28-

06-2018 directed the O.P/DH to pay the balance consideration 

amount of Rs.2,99,100/- to the petitioner/JD within two months 
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from the date of decree and the petitioner/JD shall execute 

registered sale deed at the cost of OP/DH and if the 

petitioners/JD fails to execute the same then the OP/DH shall 

deposit the same before the court and get the sale deed 

executed through court. It is further pleaded by the petitioner/JD 

that T.Ex. No.12/2018 filed after two months of decree on 15-09-

2018 and at the time of filing the execution, petition no.813/2018 

was filed to accept the balance consideration amount and the 

Hon’ble Court allowed the prayer to deposit the said amount but 

despite that O.P. has not deposited the said amount. It is further 

pleaded that decree cannot be executed as it was conditional 

decree and the condition prescribed therein was not complied 

with by the OP/DH. That the OP/DH failed to perform part of 

condition and cannot get the relief of specific performance of 

contract. That the relief of specific performance of contract would 

be treated to be waived by the OP for not complying with the 

decree. That O.P/DH did not averred in execution application that 

he had offered the balance sale consideration amount to the 

petitioner. Upon the above, it is prayed to dismiss the execution 

proceeding.    

2. Per contra, the O.P/DH Sri Pankaj Gogoi submitted his written 

objection both in law and facts against the contention of the 

petitioner/JD. The O.P/DH claimed that on 28-06-2018 in TS 

No.30/17 the decree was passed and petitioners/JD has sufficient 

knowledge from the beginning about the decree of execution 

proceeding but they filed petition on 15-03-2019 u/s 47 R/W 

section 151 CPC. That the Hon’ble Court passed judgment on 28-

06-2018 and on next date i.e. 29-06-2018 O.P/DH filed a petition 

for certified copy of judgment and decree and accordingly he 

obtained certified copy on 12-07-2018 and thereafter filed this 

execution case, and as such DH filed execution petition within 

two months from the date of decree. That O.P/DH at the time of 

filing the execution filed an application vide no.813/18 to accept 

the remaining balance consideration amount of Rs.2,99,100/- and 

the Hon’ble Court allowed the O.P. to deposit the said amount 
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and O.P on next date prayed to deposit the cash amount before 

the court but Hon’ble court refused to accept the cash amount 

and subsequently directed the O.P/DH to deposit either in cheque 

or bank draft. Accordingly, O.P. had issued three nos. of cheques 

on total amount of Rs.2,99,100/- by dividing equally in favour of 

the petitioner. That the O.P/DH after passing the decree verbally 

requested the petitioner/JD to accept the balance consideration 

amount and register the sale deed in his favour but JDs have not 

accepted the balance consideration amount. As such, he filed 

execution case. That O.P/DH never neglected in performing his 

part of the contract rather it is the petitioners’ who are 

intentionally delaying the process of execution of sale deed by 

accepting the balance consideration. That the cheques which 

were issued had been accepted by the Hon’ble Court and as such the 

petitioners/JD cannot raise any objection against the order 

passed by the Hon’ble court. That the petitioner/JD filed petition 

u/s 47 of with intent to delay the execution of the decree in TS 

No.30/17.  

3. Undeniably, the instant Misc. case stand up out of a petition filed 

by the JD/petitioners u/s 47 R/W section 151 CPC and Section 28 

of Specific Relief Act and each rival parties have not adduced any 

sort of evidence to substantiate their respective pleadings. 

Petitioners being the JDs of Title Execution case no.12/2018 and 

defendant of TS No.30/17 prayed to reject the prayer of 

execution filed in Title Execution case no.12/2018 by the 

DH/plaintiffs on the ground that DH has failed to comply the 

conditions of the decree without paying the balance consideration 

and by filing execution petition after lapse of two months from 

the date of decree. The JD’s being the petitioners of instant Misc. 

case further pleaded that the conditions sets forth by the learned 

trial court at the time of passing decree to deposit the balance 

consideration amount within two months from the date of decree 

but the DH/O.P failed to comply the conditions of the decree and 

also failed to explain the delay in preferring the execution petition 

before the Hon’ble court. On contrary, the plaintiff/DH/O.P in his 
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written objection emphatically pleaded that judgment and decree 

passed by the learned court on 28-06-2018 and immediately on 

next date i.e. 29-06-2018 he preferred application for obtaining 

certified copy of judgment and decree which he received on 12-

07-2018 and consequent to that he filed execution proceeding on 

15-09-2018. As such, he pleaded that he preferred the execution 

proceeding within the period of two months from the date of 

passing decree. It is also pleaded by the DH/O.P that the Hon’ble 

court has accepted the prayer of depositing the balance 

consideration amount and the he, consequent to that, deposited 

3 nos. of cheques of total balance consideration amount of 

Rs.2,99,100/- and the JD has not preferred any appeal or revision 

against the order of court and filed the instant Misc. Case with 

intend to delay the execution proceeding.  

4. In the light of pleadings presented before this court by the rival 

parties, this court has journeyed through the entire case record of 

Title Execution case no.12/2018 in the backdrop of the pleadings 

on record. It has become crystal clear before this court that Title 

Execution case no.12/2018 ascended out of a petition filed by the 

plaintiff/DH/O.P Pankaj Gogoi against the JD/petitioners for 

execution of the decree dated 28-06-2018 and in the execution 

petition he prayed for execution of registered sale deed in his 

favour in compliance with the judgment and decree dated 28-06-

2018 and if the JD fails to execute the same in his favour, Hon’ble 

court may pleased to direct the Sheristadar of the court to 

execute the registered sale deed on acceptance of balance 

consideration amount of Rs.2,99,100/-. The record of Title 

Execution case no.12/2018 meticulously perused by the court and 

it is seen that said proceeding was instituted on 15-09-2018 and 

along with that case, petition no.813/18 was filed by the DH 

praying time to deposit the balance consideration and his prayer 

was allowed. Thereafter, the DH had deposited the amount 

through cheques. The petitioners as well as JD have not adduced 

any sort of cogent as well as trustworthy evidences to 

substantiate their respective pleadings and their pleadings 
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submitted in support with an affidavit and the factual matrix that 

disclosed from the contentions of the written objection submitted 

by the DH/O.P that he obtained the certified copy of the 

judgment and decree dated 28-06-2018, on 12-07-2018 and 

consequently he preferred the execution proceeding on 15-09-

2018 and on the same date, his prayer for depositing the balance 

consideration amount was allowed by this court.  

5. Now, as the factual matrix were supported by affidavit so this 

court has nothing to disbelieve the version that DH/O.P has 

received the certified copy of judgment and decree on 12-07-

2018 and if so, then it is seen that execution proceeding was filed 

within the period of two months in compliance with the terms and 

conditions of the decree. As such, this court finds that the plea of 

petitioners regarding filing execution proceeding beyond of period 

of two months not tenable as it has already disclosed from the 

contents of the written objection of DH/O.P that he had received 

the certified copy of judgment and decree on 12-07-2018 and 

filed the execution proceeding on 15-09-2018 which is very much 

within the period of two months.  

6. Now, coming to the points of argument presented before this 

court by the petitioners/JD that there is no explanation of delay 

filed by the DH/plaintiff/O.P in execution proceeding and in 

absence of any explanation of condonation of delay, his prayer 

needs to be rejected. As we have already observed that there is 

no such delay in filing the execution proceeding and as such the 

question of explaining the delay does not arise. Hence, the point 

of argument forwarded by the learned counsel of the petitioners 

not appears to be tenable and stands discarded. It is undisputed 

and settled provisions of law that Order 21 Rule 20-A of CPC 

postulates that in every decree of specific performance of a 

contract, the court has to specify the period within which 

payment is to be made. Hon’ble Apex court in Prem Jeevan Vs K. 

S. Venkata Raman and anr ; AIR 2017 SCW 623, observed that if 

the DH seeks rescission of the contract in terms of Section 28 of 

the Specific Relief Act, the decree remains executable in spite of 
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period for deposit, only when JD had not sought rescission of 

contract and that does not automatically result in extension of 

time. Hence, it is seen that extension of time is required when 

the execution proceeding preferred beyond the period of two 

months.  

7. The question of explanation of condonation of delay will arise if 

the sale deed was not executed within the period of two months. 

In the instant case, in the foregoing discussion we have already 

observed that as per the pleadings of the O.P/DH/plaintiff the 

execution proceeding was filed within the period of limitation of 

two months and the Hon’ble court on the very date of filing the 

execution proceeding allowed the petition extending time to 

deposit the remaining balance consideration amount and 

admittedly the JD/petitioners have not preferred any revision 

against the order of allowing the prayer of the DH in extending 

time to deposit the balance consideration amount and that 

remains unchallenged and undisputed.  

8. Therefore, in the light of the aforesaid discussion, this court finds 

that the citation referred by the petitioners/JD not appears to be 

relevant to the instant dispute in hand as the factual matrix upon 

which those ratio were being enunciated are different, not similar 

and identical with the instant dispute in hand.  

9. Therefore, in the light of the aforesaid discussion, this court 

found that the decree was passed on 28-06-2018 and out of total 

sale consideration amount of Rs.10 lakhs the DH has already paid 

the amount excluding the balance amount of Rs.2,99,100/- only. 

As per the DH/plaintiff/O.P they obtained the certified copy of the 

judgment and decree on 12-07-2018. It is further observed that 

the judgment and decree was not passed by the court in TS 

no.30/17 on ex-parte, and that confirms that petitioners/JDs was 

having sufficient knowledge about passing of decree failed to 

comply the judgment and decree. It is not only the duty of the 

decree holder to comply the terms and conditions of the decree 

pronounced by the court.  If the other side against whom the 

decree is passed not preferred any appeal against the said 



Misc. (J) No-26 of 2019 

(Arising out of T.Ex. No-12 of 2018) 
 

7 | P a g e  

 

judgment also have the duty to comply the judgment and decree 

passed by this court. This court being the executing court in 

exercise of limited kind of jurisdiction in execution proceeding 

observed that the intention of the JD’s to neglect the decree 

pronounced by the court in TS No.30/2017, by taking pleas of 

certain provisions of law.   

10. Therefore, in the light of the aforesaid discussion, this court 

constrained to opine that prayer of the JD/petitioners suffers from 

lots infirmities and liable to be rejected due to devoid of any 

merit.  

11. Hence, the prayer of the petitioners’ stands rejected. Parties sets 

at liberty to bear their respective cost. No cost is awarded to the 

other side as neither party has adduced any evidence before this 

court. Instant Misc. (J) accordingly disposed of.                 

 

 

 

 

Civil Judge 

Sonitpur, Tezpur 


